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SUBROGATION OF THE SURETY, IN VIRGINIA.* 



Introduction. 

Nature of Subrogation. — Subrogation contemplates some 
lien, collateral security or priority, applicable to the debt and 
available to the creditor, and is the act of the law in placing the 
surety, when he has paid the debt, into the shoes of the creditor 
in respect to such superior means of payment, for the purpose of 
enabling him to secure indemnity from the principal debtor. 

The equitable considerations which induce the law thus to in- 
terpose in the surety's behalf are, that the surety's position is 
such that, before payment, he is unable to take any steps for his 
own protection; 1 his liability is continuing from the time the ob- 
ligation is entered into, yet he has no action against his principal 
until he has been compelled to pay, and at that time the con- 
dition of the principal debtor's estate may be such that the surety 
would be unable to secure reimbursement for the amount paid 
without the assistance of the creditor's superior remedies. 

The doctrine, said to have originated in the Civil Law, was 
adopted at a very early date by the English Chancery, and so, by 
inheritance, has always been an integral part of equity jurispru- 
dence in this country. In Virginia, however, and in most of the 
other states, the courts have not confined the doctrine to the 
rather narrow limits to which it was formerly restricted in Eng- 
land, but have enlarged and extended its scope and operation so 
as to make it applicable to practically every case in which the 
creditor occupies any advantageous position. It has been said to 
be the most beautiful branch of the system ; certainly it is a 

♦Awarded the Edward Thompson Company prize in a competition 
among the members of the graduating class in the Law School of the 
University of Virginia, June 15, 1910. 

1. See Va. Code, §§ 2890-1, for surety's right to compel the cred- 
itor to proceed against the principal debtor after a right of action 
has accrued. 
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striking example of the refined conscience and practical efficiency 
of our courts of equity in interposing their peculiar powers to 
the relief of one who has assumed a burden which should 
properly be borne by another, where the common law is power- 
less in the premises. 

Scope of Discussion. — It is the purpose of this paper, in 
endeavoring to present the present standing of the doctrine in 
this state, to treat only that branch of the subject which relates 
to voluntary suretyship in persona, to the exclusion of suretyship 
in re. Thus restricted, the subject is comprised of three 
classes of cases in which the paying surety will be subrogated to 
the rights of the creditor, viz : ( 1 ) As against the principal 
debtor, (2) as against co-sureties, and (3) as against co-debtors. 
Under the first class we shall treat in detail the requisites, sub- 
ject-matter and limitations of the doctrine. The second and third 
classes, being governed by the same principles as the first class, it 
will be necessary to treat of only in respect to the nature of the 
claims of the parties against each other, and to notice one instance 
of subject-matter in addition to those treated under the first class. 



Outline of Treatment. 

Subrogation as against the Principal Debtor. 

A. Requisites for Subrogation. 

1. Debt Must Be Satisfied. 

2. Surety Must Be Legally Bound to Pay. 

3. Party against Whom Subrogation Is Sought Must 

Be Primarily Liable. (W. C. Supplemental 
Sureties. ) 

B. Subject-Matter of Subrogation. 

1. Liens and Collateral Securities. 

2. Priorities. 

3. Homestead Exemption. 

4. Written Instruments. 

C. Limitations of the Doctrine. 

1. Surety Entitled to Indemnity Only. (W. C. Pos- 
sibility of Assignment of the Debt by the Creditor 
to the Surety.) 
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2. Subrogation Will Not Be Allowed to the Prejudice 

(a) of the Creditor, or 

(b) of Third Persons Holding Superior Equities. 

II. Subrogation as against Co-Sureties. 

A. In General. 

B. Creditor's Right to Prove against the Estate of an 

Insolvent Co-Surety. 

III. Subrogation as against Co-Debtors. 

In General. 

I. Subrogation as against the Principal Debtor, 
a. requisites for subrogation. 

1. Debt Must Be Satisfied. — The surety's right to subro- 
gation does not arise until the debt has been fully satisfied or 
discharged. 2 Of course, for any partial payment made by the 
surety on account of the debt, he has an action against the prin- 
cipal debtor for indemnity for the amount paid, but the higher 
privilege of standing in the creditor's position and using his reme- 
dies against the principal cannot be demanded until the creditor 
has been fully satisfied. The mere execution of a bond by the 
surety to the creditor is not sufficient, unless it be accepted as sat- 
isfaction of the debt. 3 The reason is, that the creditor is entitled 
to retain all ■ securities for his own protection until the debt is 
paid. 4 This will be considered more fully hereafter in connection 
with the limitations of the doctrine. 5 

But when the balance of the debt has been paid, whether by 
the surety or by the principal debtor, the surety is then entitled 
to subrogation; and if the creditor, after the surety has paid a 
part of the debt, surrenders securities to the principal debtor upon 
his payment of the balance, the surety may recover from the cred- 
itor the amount paid by him. But the recovery would be limited, 
of course, to the amount of the securities released. 

2. Stephenson v. Taverners, 9 Gratt. 29; Barton v. Brent, 87 Va. 
385. 

3. Combs v. Candler, 95 Va. 7. 

4. Grubbs v. Wysor, 33 Gratt. 127. 

5. Post, p. 18. 

6. Morton v. Dillon, 90 Va. 592; Wayland v. Tucker, 4 Gratt. 267. 
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2. Surety Must Be Legally Bound to Pay. — In order 
that the surety may be entitled to subrogation, there must have 
been a subsisting legal obligation to pay, resting upon him at the 
time the payment was made; otherwise, the payment is consid- 
ered as that of a mere volunteer. 7 This does not mean that the 
surety must wait until he is sued, nor, if sued, that he will be re- 
quired to exhaust every possible resource to avoid payment. In 
Bank of the Old Dominion v. Allen, 8 an accommodation endorser 
was allowed subrogation to the lien of a judgment recovered 
against himself and the maker, though the endorser might have 
had relief by appealing. But the surety must make any reasonable 
defense that he may, as, for instance, that the debt is barred by 
the statute of limitations. 9 

3. The Par v against Whom Subrogation Is Sought 
Must Be Primarily Liable. ( W. G. Supplemental Sureties. ) 
— The party against whom subrogation is sought need not neces- 
sarily be the principal debtor; it is sufficient if he is primarily 
liable as to the party who paid and who seeks to be subrogated. 10 
There is ordinarily no difficulty in determining the order of lia- 
bility of the original parties, but the matter is sometimes com- 
plicated by third parties subsequently coming into the transaction, 
either as sureties for the principal debtor, or as sureties for one 
or more of the original sureties. They may come in under such 
circumstances as will in some cases constitute them co-sureties 
with those originally bound ; in other cases their liability may be 
either prior or subsequent. The order of liability in such cases, 
however, is. a question to be determined by the rules governing 
suretyship in general, a full discussion of which is not. properly 
within the scope of this paper, and it will be sufficient for our 
present purpose to notice a few of the most important instances 
in which the question has arisen in connection with the doctrine of 
subrogation. The principal instances to be noted are: 

(1) Where a judgment is recovered against a principal and his 

7. Turner v. Thorn, 89 Va. 745. 

8. 76 Va. 200. 

9. Randolph's adm'r v. Randolph, 3 Rand. 490. See also 6 Va. Law 
Reg. 337. 

10. Rosenbaum v. .Goodman, 78 Va. 12.1. 



1910.] SUBROGATION OF THE SURETY, IN VIRGINIA. 325 

sureties, and execution is levied on the goods of the principal, 
who gives a forthcoming bond with other sureties, who, when the 
forthcoming bond if forfeited, are compelled to pay the debt. 
In such a case the sureties in the forthcoming bond are, of course, 
entitled to be subrogated to the judgment against the principal. 11 
But suppose such sureties seek to be subrogated to the judgment 
against the original sureties. While the earlier decisions on this 
point were not entirely clear, the question may now be considered 
as settled against allowing subrogation in such case, unless the 
original sureties consented to the execution of the forthcoming 
bond. 12 The rule is very clearly stated by Judge Burks in the 
well considered case of Harbinger v. Yancy, 13 after reviewing the 
authorities, as follows : 

"If there be two parties bound as principal and surety for a 
debt or other engagement, and a third party, afterwards, at the 
request of the principal, bind himself as surety for such debt or 
engagement, the two sureties, in the absence of any engagement 
to the contrary, become co-sureties for the principal and for the 
same debt or engagement. * * * But when there is a judg- 
ment or decree against a prin-cipal debtor and his surety, and a 
third party at the instance of the principal and for his sole benefit 
and without the assent of the surety enters as surety for the prin- 
cipal in an obligation, the effect of which is to suspend the execu- 
tion of the judgment or decree and thus prejudice the rights of 
the first surety, the equity of the latter is superior ; and it seems to 
be well settled that in such case the second surety would not be 
entitled to contribution from the first, and there is much authority 
for the proposition that the first would be entitled to indemnity 
from the second. This principle has been applied to injunction 
bonds, bail bonds, prison-bounds bonds, forthcoming bonds and 
appeal bonds. * * * The rule supposes that the first surety 
does not sanction the interposition of the second. It does not ap- 
ply therefore, where the surety in the second bond becomes bound 
for a purpose in which both the principal and the prior surety 
concur, in which they both have an interest, and where the assent 
of the prior surety is expressly given, or is clearly to be inferred 
from the circumstances." 

11. Coffman v. Hopkins, 75 Va. 645;. Rorer v. Ferguson, 96 Va. 411; 
Rodgers v. McCluer, 4 Gratt. 81. 

12. Perrins v. Ragland, 5 Leigh 552; Douglas v. Fagg, 8 Leigh 588; 
Bentley v. Harris's adm'r, 2 Gratt. 357; Hill v. Manser, 11 Gratt. 522. 

13. 33 Gratt. 541. 
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The rule, thus stated, makes the extent to which the original 
sureties are prejudiced by reason of the interposition of the sup- 
plemental sureties the criterion in every case. This principle is 
well illustrated by the case of Brown v. Glasscock. 14 In this case 
a personal decree was recovered against an administrator and his 
surety on his administration bond by a creditor of the decedent. 
The administrator appealed, giving an appeal bond with surety. 
The decree was affirmed, and the surety in the appeal bond, upon 
payment, was subrogated to the 'benefit of the decree against 
the surety in the administration bond. The decision was based 
on the ground that the surety in the administration bond was not 
bound for the debt itself, but only for the proper administration 
of the assets by the administrator, and if there had not been suf- 
ficient assets he would not have been liable at all, and, therefore, 
he was not prejudiced by the appeal; but upon a devastavit the 
surety became liable to all persons claiming against the adminis- 
trator, to the extent of the dez>astavit. 

(2) Where a judgment is recovered against the principal debtor 
and his sureties, and execution is levied on the goods of one of 
the sureties, who gives a forthcoming bond with sureties, who pay 
the debt upon forfeiture of the bond. Here, as in the first case 
above, there is no difficulty in allowing subrogation to the judg- 
ment against the principal, because, being ultimately liable for 
the debt, his position is not in any way changed. 15 But where 
the sureties in the forthcoming bond seek to be subrogated to the 
judgment against the original sureties, it is evident that some- 
what different principles apply. Here the original sureties had 
no right to ask that the entire debt be levied on the goods of 
their co-surety, but they did have the right to insist that his goods 
be taken to the amount of his proper proportion of the debt. It 
is clear that the interposition of the supplemental sureties on the 
forthcoming bond prejudices the original sureties to the extent of 
the proportion for which their co-surety was liable. Hence, ac- 
cording to the rule laid down in Harbinger v. Yancey, supra, 
the supplemental sureties would be entitled to contribution from 
the other original sureties for any amount paid by them in ex- 

14. l Rob. 461. 

15. Leake v. Ferguson, 2 Gratt. 419. 
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cess of the proportion for which the party in whose room they 
stand was liable. 18 

The case of Robinson v. Sherman, 17 seems to be at variance 
with the principles just laid down. In that case a judgment was 
obtained against Dewitt, Richardson and Sherman, joint debtors. 
Execution was issued and levied on the property of Dewitt, who 
gave a forthcoming bond with Robinson as surety. Upon for- 
feiture of the bond and payment by Robinson, he was allowed 
subrogation to the benefit of the judgment against Richardson 
and Sherman for full indemnity. It is respectfully submitted that 
the decision is wrong, but the error was probably due to the fail- 
ure of the court to recognize the fact that among joint debtors 
each is principal for his part only, and surety for the balance. 
Robinson was entitled to contribution from Richardson and Sher- 
man, but not to full indemnity, since Dewitt himself, had his 
goods been taken, would have been entitled to contribution only, 
from his co-debtors, and it could not be contended that Robinson, 
coming in his room, could be entitled to any higher rights. 18 

B. SUBJECT-MATTER OF SUBROGATION. 

1. Liens and Collateral Securities. — Whenever the cred- 
itor has a lien against the property of the primary debtor, or holds 
collateral secureties, such as mortgages, deeds of trust, stocks 
and bonds, etc., as security for the debt paid, the paying surety is 
entitled to occupy the creditor's position as to such liens and se- 
curities, for the purpose of securing his indemnity. 19 And it is 
settled in Virginia that no assignment by the creditor to the 
surety is necessary, according to the maxim that equity treats that 
as done which should be done. Neither is it necessary that the 
principal and surety be bound in the same instrument, so long as 
the actual relation is established. 20 

16. The same principles, it will be remembered, apply also to ap- 
peal bonds and injunction bonds. 

17. 2 Gratt. 178. 

18. See Preston v. Preston. 4 Gratt. 88. 

19. For the case where a judgment or decree has been rendered 
against the surety only, it is provided by statute that he may, by mo- 
tion, in the court where such judgment or decree was rendered 
against him, obtain a judgment or decree against the principal debtor, 
his personal representative or committee. Va. Code, § 2893. 

20. Enders v. Brune, 4 Rand. 438. 
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When the subject-matter of subrogation falls within the above 
class there is no difficulty whatever in the application of the doc- 
trine. This is universally conceded, and any discussion would 
be unnecessary. 

2. Priorities. — The principal instances of subject-matter 
falling in this class are (1) debts owing to the government, and 
(2) Debts owing to fiduciary creditors, both of which are by 
statute entitled to priority in the distribution of an insolvent es- 
tate. 21 

The question whether the surety on such a debt is entitled, upon 
payment, to occupy the preferred position of the creditor for the 
purpose of enforcing indemnity from the estate of his principal, 
is one which has given the courts much difficulty, and there is 
considerable diversity of holding among different jurisdictions. 22 

It is obvious that the real advantage to the creditor of his 
preferred position depends upon whether the occasion shall ever 
arise in which it will be necessary for him to assert his priority 
in a contest with other creditors; and until such occasion arises 
the creditor's priority is only potential, — a mere possibility, which 
may arise in the future. But if the debtor has become insolvent, 
and his estate has passed into the hands of a trustee for the 
benefit of his creditors, then the advantage of the preferred cred- 
itor is real and subsisting and capable of immediate enjoyment. 

Our court, in applying the doctrine to such cases, has observed 
this distinction, allowing subrogation only in the case where the 
surety pays the debt after the creditor's advantage has become 
fixed by the death or insolvency of the principal debtor. Where 
payment is made before the creditor's advantage has become 
thus fixed, the surety's remedy on the implied contract of indem- 
nity is just as effective as any then possessed by the creditor, and 
subrogation would, therefore, be useless. As to what is necessary 
in order to consummate, or fix, the creditor's advantage, there 
must be some positive act of insolvency, such as an assignment 
for the benefit of creditors, 23 the institution of bankruptcy pro- 



81. Va. Code, § 2GG0. 

22. See full note 99 Am. St. Rep. 474. 

23. Enders v. Brune, 4 Rand. 438. 
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ceedings, 24 or the death of the debtor, 25 by which the rights of 
creditors are fixed. 

The principle was first applied to specialty debts, which, be- 
fore the statute making the real estate of a decedent available 
for the payment of all his debts, 20 enabled the specialty creditor 
to subject the real estate of the debtor after his death. It was 
established by a long line of decisions that where the surety on 
such a debt made payment after the death of the principal, he 
was entitled to be subrogated to the right of the creditor to sub- 
ject the real estate which had descended to the heirs. 27 

The first case in which the principle was applied to government 
debts was Enders v. Brune, 28 in this case Brune gave his bond to 
the government to secure the payment of duties on imports by 
Shelton & Co., who were the principals in the debt. Later Shel- 
ton & Co. became insolvent and made an assignment of all their 
property to a trustee for the benefit of creditors. Brune paid the 
debt, and was allowed to occupy the preferred position of the gov- 
ernment in the distribution of the assets under the deed of assign- 
ment. 

In the later case of Robertson v. Trigg 29 the same principle 
was applied between co-sureties for the purpose of enforcing 
contribution. In this case Daniel Trigg, Gait and Robertson were 
sureties on the bond of Lilburn H. Trigg to secure the amounts 
due by him to the government as collector of customs. Daniel 
Trigg died insolvent, and Lilburn H. Trigg also died insolvent 
and owing a large debt to the United States, which was paid by 
the living sureties, Gait and Robinson. It was held that they were 
entitled to be subrogated to the priority of the United States in 
the distribution of the estate of Daniel Trigg, their co-surety. 
In the opinion it was said by Judge Burks : 

"Daniel Trigg being dead at the time of Lilburn H. Trigg's 
default, and his estate in the hands of his administrator being in- 

24. Cromer v. Cromer, 29 Gratt. 280. 

25. Robertson v. Trigg, 32 Gratt. 76. 

26. Va. Code, § 2665. 

27. See Powell v. White, 11 Leigh 309, in which all the cases are 
cited. 

28. 4 Rand. 438 (1826). 

29. 32 Gratt. 76 (1879). 
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sufficient to pay all his debts, the United States were entitled to 
priority of payment out of his estate, of the debt for which he 
was bound as surety for Lilburn H. Trigg, and the said debt hav- 
ing been paid to the United States by Gait and Robertson, his co- 
sureties, they are permitted, on the principle of subrogation, to 
stand in the shoes of the United States and to recover and re- 
ceive from the estate of said decedent what the United States 
would have been entitled to receive therefrom, if the payment 
aforesaid had not been made by Gait and Robertson. 

"That the surety has this right of substitution against the es- 
tate of his principal, where payment of a preferred debt has been 
made by such surety after the death of the principal, would seem 
to be settled in Virginia by the decisions of this court, although 
the rule seems to be otherwise in England. See Powell v. White, 
11 Leigh 309, and the cases referred to by Judge Tucker in his 
opinion, especially the case of Enders v. Brune, 4 Rand. 438. . . . 

"The rule of substitution for the purpose of enforcing contribu- 
tion among co-sureties is not different " 

The application of the principle to fiduciary debts is well il- 
lustrated by the case of Cromer v. Cromer. 30 The facts in this 
case were as follows : J, surety of M, who was guardian of R, 
paid $4,000.00, which M owed to R as guardian. Later M went 
into bankruptcy, and after his discharge, J brought action for the 
debt so paid, claiming that it was excepted from the operation of 
the discharge in bankruptcy as being a fiduciary debt. It was held 
that it was not a fiduciary debt, and was not excepted from the 
discharge. In the opinion it is said : 

"There can be no doubt that the debt which the guardian owed 
to his ward was a fiduciary debt, and if it had been unpaid at the 
time of the commencement of the proceedings in bankruptcy by 
the guardian, it would not have been affected by his discharge. 
But it was not unpaid at that time. It had been fully paid to 
the ward and the guardian discharged from any and all liability 
to the ward for it. True it is, the surety paid it for him. This 
matters not. As soon as the debt was paid to the fiduciary cred- 
itor the guardian ceased to be a fiduciary debtor. He became at 
once debtor by simple contract to the surety; not a debtor as 
guardian, but in his individual character." 

While this decision seems to have given some difficulty to some 
of the members of the profession, there can be no question that 

30. 29 Gratt. 280. 
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it is entirely in harmony with the Virginia doctrine. It will be 
observed that the fiduciary creditor in this case possessed two pos- 
sible advantages, viz: (1) Priority over other creditors in the 
distribution of the assets, and (2) exemption from discharge by 
bankruptcy proceedings. While only the question of exemption 
was involved in this case, no reason can be perceived why it 
should not be governed by the same principle that is applied to 
priorities. In each case the advantage of the creditor is merely 
potential until consumated by the death or insolvency of the prin- 
cipal, or the commencement of bankruptcy proceedings, respec- 
tively. 

3. Homestead Exemption. — It is a question of some in- 
terest whether a surety on a note in which there is a waiver of 
the homestead exemption would, upon payment, be subrogated to 
the creditor's rights. The question, it seems, has not yet arisen 
in our court, and, so far as we have been able to find, the exact 
point has not arisen elsewhere. 31 If it should arise, there seems 
to be no reason why it should not be governed by the same prin- 
ciples that have been applied to other preferential debts. That is, 
if there was not sufficient other property at the time of payment 
by the surety, in which case the creditor's right to subject the 
exempted property woiild be a present advantage, then the surety 
should be subrogated; otherwise, not. 

Unlike the case of priorities, however, the surety's right to 
subrogation in this case would seem not to depend upon the 
principal's insolvency at the time of payment, for the creditor's 
advantage here does not depend upon the principal debtor's 
death or insolvency, but simply upon the fact that there is not suf- 
ficient unexempted property. 

4. Written Instruments. — It was decided in Tate v. Win- 
free 32 that when a surety pays a debt which is evidenced by a 
written instrument, the claim of such surety for contribution 
against a co-surety is based upon the implied promise growing out 
of the relations of the parties, and not upon the written contract 
by which they became sureties, and, therefore, that the limitation 
applicable to such claim is three years, and not the limitation ap- 

31. See note 99 Am. St. Rep.' 489. 

32. 99 Va. 255; 6 Va. Law Reg. 337 and note. 
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plicable to the written instrument. Without discussing the ques- 
tion, the court cites the case of Faires v. Cockrell 33 - as authority. 
In that case the question is thoroughly considered, and the opin- 
ion is exceptionally strong. The reason therein given for the 
holding is, that subrogation supposes some lien or priority at- 
tached to the debt and capable of enforcement by the creditor at 
the time of payment, and that in such case equity keeps the debt 
alive for the purpose of enforcing such lien or priority for the 
surety's benefit; but that when the debt stands alone, with no at- 
tendant lien or priority, there is nothing on which the law can 
operate to keep the debt alive, and it is necessarily extinguished 
when paid by the surety, leaving the surety to his action on the 
implied contract. The same principle would, of course, apply as 
between surety and principal. 

Indeed, it is often the case that the surety's remedy on the 
implied contract is superior to the creditor's remedy on the writ- 
ten instrument in respect to the statute of limitations. Suppose 
the surety pays the bond or note on the day before it is barred by 
the statute. Here the surety would have three years from the 
date of payment within which to proceed against the principal on 
the implied contract, whereas no action could be maintained on 
the written contract by the creditor, because it would then be 
barred. 

C. LIMITATIONS OF THE DOCTRINE. 

1. Surety Entitled to Indemnity Only. — Subrogation fol- 
lows the implied contract of suretyship ; and as the law only im- 
poses upon the principal debtor the obligation to indemnify the 
surety for what he has paid, subrogation will be allowed only to 
that extent. 04 This is universally held. 

It was also decided in the case of Kendrick v. Forney 35 that 
the surety cannot purchase the debt from the creditor and take an 
assignment of it so as to enable him to collect the entire amount 
from the principal, when he purchases it for less than the full 
amount. Whether or not this holding can be defended on prin- 
ciple, it is supported by the overwhelming weight of authority, 

33. 28 L. R. A. 52S; 31 S. W. Rep. 190. 

34. Blow v. Maynard, 2 Leigh 29. 

35. 22 Gratt. 748. 
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the same rule prevailing in England and in probably all the other 
states except Kentucky and Vermont. 30 

2. Subrogation Will Not Be Allowed to the Prejudice (a ) 
of the Creditor, or (b) of Third Persons Holding Superior 
Equities. — (a) We have seen that the. debt for which the 
surety is bound must be fully satisfied before the surety is en- 
titled to subrogation. 37 It sometimes happens that the securities 
held by the creditor cover other debts also, and in such case, even 
though the surety has satisfied the particular debt for which he 
was bound, subrogation is postponed until the creditor has re- 
ceived satisfaction of all the debts covered by the security. This 
is well illustrated by the case of Grubbs v. Wysor. 38 In this 
case the creditor held three bonds of A, secured by mortgage on 
real property. On the bond first maturing B had become A's 
surety, which bond B was compelled to pay. On default being 
made in the payment of the two remaining bonds, the creditor 
foreclosed the mortgage. B came into the foreclosure proceedings, 
claiming that by the right of subrogation he was entitled to re- 
payment of the amount paid by him on the first bond out of the 
first proceeds of the sale. The proceeds were not sufficient to 
cover all three notes. It was held that the proceeds should be 
first applied in payment of the two remaining notes held by the 
creditor, and that B would not be subrogated until the creditor had 
received entire satisfaction. Professor Lile comments on this 
case as follows: 39 

"The soundness of this ruling becomes the more apparent when 
we remember that, at the outset, the creditor had two securities 
for his money, namely, (1) B's personal obligation in the first 
bond, as surety; and (2) the mortgage covering all three bonds. 
If we admit the principle that B, as soon as he paid the debt for 
which he was surety, might be subrogated to the creditor's rights, 
then his suretyship, instead of being an advantageous security to 
the creditor, is worth nothing, since the surety pays with one hand 
and demands back immediately what he has paid with the other — 
thus depriving the creditor of any benefit from the suretyship." 

36. Hickman v. McCurdy, 7 J. J. Marsh. (Ky.) 555; Moore v. Camp- 
bell, 36 Vt. 361. 

37. Ante, p. 4. 

38. 32 Gratt. 127; See also Exch. Bldg. & Investment Co. v. Bay- 
less, 91 Va. 134. 

39. Notes on Eq. Juris., by Prof. W. M. Lile, p. 95. 
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(b) It is equally well settled that subrogation will not be al- 
lowed when to do so would encroach upon the superior equities 
of third persons. Indeed, this principle is involved in the very 
nature of subrogation, for, being a creature of equity, its aid 
can be invoked only in favor of a clear and superior equitable 
claim. In Sherman's Adm'r v. Shaver 40 an execution was is- 
sued on a judgment and put into the hands of a deputy, who 
levied on the property of the execution debtor, but left the prop- 
erty in the debtor's possession, who converted it to his own use. 
The execution creditor sued the sheriff, who in turn sued the 
surety on the deputy's bond of indemnity. The surety was not 
allowed subrogation to the original judgment against the execu- 
tion debtor, since it would have prejudiced the rights of subse- 
quent judgment creditors. In the opinion, by Judge Burks, it 
was said: 

"The right of subrogation, broad and comprehensive as it is 
admitted to be, 'has its limits, and is by no means a matter of 
course, under all circumstances, even in favor of sureties. It is 
a creature of equity, and is never enforced to the injury or preju- 
dice of the creditor, nor against the superior equities of third per- 
sons The sheriff who by his act, or the act of his deputy, 

in violation of his official duty, has suffered property, liable to 
levy and which had been levied on by him or his deputy, to be 
converted by the debtor to his own use, cannot be allowed, as 
against and to the prejudice of creditors holding liens on the 
debtor's remaining property, to have indemnity thereout to the 
use of another by substitution (if substitution be admissible in 
any case), for what he has been compelled to pay on account of 
official delinquency or misconduct. The remaining fund ought 
not to be taken from these lien creditors by the agency of a court 
of equity and appropriated to the indemnity of one whose only 
claim to priority rests on the title of a wrongdoer." 

II. Subrogation as against Co-Sureties. 

A. In General. — It has long been settled in Virginia, fol- 
lowing the doctrine of Dering v. Earl of Winchelsea, 41 that where 
several persons are bound as sureties on the same debt, whether 
by the same or different instruments, and one of them discharges 

40. 75 Va. 1; See also Miller v. Holland, 84 Va. 659; Fidelity Ins. 
Co. v. R. R. Co., 86 Va. 16. 

41. 1 Lead. Cas. Eq. (4th. Ed.) 120 and note. 
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the debt, or pays more than his share, he is entitled to call upon 
the remaining solvent co-sureties to contribute ratably to his re- 
lief, according to the equitable principle of equality of burden and 
benefit among the parties in the same position. 42 

On the same principle, it is held that one surety must share 
with the others any benefit or indemnity which he may receive. 
Thus, where one of two sureties of an insolvent administrator pur- 
chased up legacks for which the sureties were bound, at a dis- 
count, he was only allowed to charge his co-surety his proportion 
of what he had paid for the legacies. 43 Also, where there were 
several sureties on a bond, and the principal debtor conveyed 
property in trust to secure some of them, they were compelled to 
share it with the others. 44 But, in order for one surety to be en- 
titled to call upon his co-sureties for contribution, he must have 
exercised due diligence in endeavoring to collect from the prin- 
cipal debtor. 45 

For the purpose of enforcing this contribution among co- 
sureties, the doctrine of subrogation is applied in precisely the 
same manner as in the case of surety against principal debtor. 46 
The leading authority on this point, in this country, is the case of 
Lidderdale v. Robinson, 47 decided in the U. S. circuit court by 
Chief Justice Marshall. At that time a protested bill of exchange 
was, by a Virginia statute, given the rank of a judgment. - Two 
endorsers on such a bill, after they had paid it, claimed the right to 
be subrogated to the creditor's position for the purpose of enforc- 
ing contribution from the estate of a third endorser, and their 
claim was allowed. In the opinion, after reviewing the authorities 

42. McMahon v. Fawcett, 2 Rand. 514; Horton v. Bond, 28 Gratt. 
815; Robertson v. Trigg, 32 Gratt. 76. 

43. Tarr v. Ravenscroft, 12 Gratt. 642. 

44. McMahon v. Fawcett, 2 Rand. 514. See also Givens v. Nelson, 
10 Leigh. 382. 

45. McCormack v. Obannan, 3 Munf. 484. 

46. For the case where a judgment of decree has been rendered 
against one of several sureties, it is provided by statute that he may, 
by motion, in the court where such judgment or decree was rendered 
against him, obtain a judgment or decree against any co-surety for 
his proportionate share. — V. C, § 2895. 

47. 2 Brock. (C. C.) 159. 
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on the question of subrogation as between surety and principal, it 
was said : 

"But it has been supposed that, though this rule must be ad- 
mitted as applicable to cases between a surety and his principal, 

it will not apply between co-sureties I can perceive 

no reason for this distinction. The principle which the cases de- 
cide is this: where a person pays money for which others were 
responsible, the equitable claim which such payment gives him on 
those who were so responsible, shall be clothed with the legal garb 
with which the contract he has discharged was invested, and he 
shall be substituted, to every equitable intent and purpose, in 
the place of the creditor whose claim he has discharged. This 
principle of substitution is completely established in the books, and 
being established, it must apply to all persons who are parties to 
the security, so far as is equitable. The cases suppose the surety 
to stand in the place of the creditor, as completely as if the in- 
strument had been transferred to him, or to a trustee for his use. 
Under this supposition, he would be at full liberty to proceed 
against every person bound by the instrument. Equity would 
undoubtedly restrain him from obtaining more from any indi- 
vidual than the just proportion of that individual ; but to that ex- 
tent, his claim upon his co-surety is precisely as valid as upon his 
principal. In reason, I can draw no distinction between the cases, 
and none, I think, has been drawn by the courts." 

On appeal, this decision was sustained by the United States 
Supreme Court, 4 s and it has been fully followed and approved 
by our court whenever the question has arisen. 49 The principles 
of subrogation operate here upon the same classes of subject- 
matter (liens, priorities, etc.) as in the case of surety against 
principal, with one exception presently to be noticed, and for the 
application of the doctrine to any particular instance reference may 
be had to the treatment under that class. 

B. Creditor's Bight to Prove. — The Virginia court, in the 
case of Pace v. Pace, 50 has recognized an additional instance of 
subject-matter of subrogation for the purpose of enforcing con- 
tribution among co-sureties, viz : The creditor's right to prove the 
entire amount of the debt against the estate of a deceased co- 
surety. In this case John Pace and James Pace were sureties for 

48. 12 Wheat. 594. 

49. Robertson v. Trigg, 32 Gratt. 76; Horton v. Bond, 28 Gratt. 815; 
McMahon v. Fawcett, 2 Rand. 514. 

50. 95 Va. 792. 
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Talbott on a note for $16,000.00, payable to Wm. F. Cheek. Tal- 
bott died entirely insolvent, leaving the entire burden on the 
sureties. Later, John Pace died, leaving assets sufficient to pay 
only about 50 per cent, of his indebtedness. Upon being pressed 
by the executors of Cheek, James Pace paid the note in full, 
which gave him a claim for contribution against the estate of his 
deceased co-surety for $8,000.00. James Pace then asked to 
be allowed to come into the administration proceedings in the 
shoes of the creditor and prove for the full $16,000.00, which 
would enable him to receive dividends to the amount of $8,000.00, 
thus giving him full contribution. The court held that, by the 
right of subrogation, he was entitled to do this. 

Whether or not the court in this case has extended the doctrine 
beyond its legitimate bounds has been the subject of much dis- 
cussion among the members of the profession in this state. 51 
The opinion, rendered by Judge Harrison, is exceptionally well 
reasoned, and the decision has been ably defended by Professor 
W. M. Lile, 52 whose opinion is always regarded with very high 
consideration. The writer confesses having had what seems 
to be the common experience of doubting the correctness of the 
decision at first, but upon further consideration and a careful 
review of the authorities, what at first struck the ear as a dis- 
cordant note is believed to harmonize perfectly with the other de- 
cisions of our court, wherein the doctrine of subrogation has been 
applied with such excellent discrimination and regard to the ends 
of justice. 

The point insisted upon by Mr. Coleman, i. e., that the two 
sureties, as between themselves, were each primarily liable for 
half the debt, and that the half for which James Pace was 
primarily liable was extinguished by his payment, appears at 
first to be a serious objection. But we shall endeavor to show that 
Check's right against John Pace's estate was not affected by 
James Pace's payment of the part for which he was primarily 
liable. 

It was decided in Chemical Nat'l Bank v. Armstrong 53 that the 

51. 4 Va. Law Reg. 298, article by Mr. Coleman, in disapproval. 
Same volume, p. 489. article by Mr. Anderson, approving. 

52. 4 Va. Law Reg. 257, 302. 

53. 59 Fed. Rep. 380. 
—2 
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rights of a creditor in the estate of an insolvent debtor become 
fixed upon the death of the debtor, and that the creditor may 
prove for the full amount of his debt as it existed at that time, 
although he may have realized upon collateral securities subse- 
quently to the debtor's death but prior to the date of filing proof. 
Thjs decision, in which the opinion was rendered by Judge Taft, 
was followed and approved by the United States supreme court in 
Merril 1 v. National Bank 54 In both of these cases there is a 
full review of all the authorities. 

Now, we presume it will not be questioned that the creditor, 
Cheek, had the right to proceed against either surety for the en- 
tire amount of the debt, as they were bound in solido, notwith- 
standing they were, as between themselves, each primarily liable 
for half only. The civil law provided in such cases the remedy 
of beneficium dizrisionis, 5 ° by which one surety could compel the 
creditor to divide his action and proceed against each co-surety 
for his part of the debt ; but the surety could compel the creditor 
to divide his action only among those co-sureties who were sol- 
vent. John Pace could not complain that the entire debt was 
charged on his estate so long as his estate was insufficient to pay 
more than his proper proportion. Hence, upon the death of John 
Pace, Cheek was entitled to prove and receive dividends upon the 
entire amount of his debt in the distribution of the insolvent es- 
tate, and we may regard James Pace's liability on the debt as 
collateral security. 

Now let us suppose that James Pace, instead of paying all the 
debt at the- same time, made two payments of $8,000.00 each. 
This will not affect the result and will make the matter clearer. 
Suppose he first pays Cheek the $8,000.00 for which he is pri- 
marily liable. What is Cheek's situation now? According to the 
doctrine of chemical Nat'l Bank v. Armstrong, supra, he could 
still prove the entire amount of the debt against John Pace's es- 
tate. If James Pace now pays the remaining $8,000.00, for 
which he is bound, not primarily, but as surety only, it is clear 
that he should be subrogated to Cheek's remedy against John 
Pace's estate, i. e., the right to prove for the entire amount of 

84. 173 U. S. 131. 

55. Ponthier on Obligations, chap. VI, § VI, art. III. 
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the debt. We can perceive no reason why the fact that the pay- 
ment was made all at the same time should affect the result. 

III. Subrogation as against Co-Debtors. 

In General. — The right of subrogation, for the purpose of 
enforcing contribution among parties who are bound as principals 
in the same obligation, when one of them has discharged the 
debt, or paid more than his proportionate share, is governed by 
the same principles that we have just noticed in regard to co- 
sureties. This is well established by a long line of decisions in 
this state. 56 

It was at one time thought, that this right did not exist among 
co-partners, and the court so held in Sands v. Durham. 57 But 
the court, being dissatisfied with the decision, ordered a rehearing 
of the case, in which the former decision was reversed. 58 In the 
latter decision the whole question is thoroughly considered, and it 
is shown that there never was any real foundation for the 
contrary opinion, and that there is no difference in this re- 
spect between co-partners and other co-debtors. In the course 
of the opinion, it is said by Judge Whittle : 

"In most of the states it" (the doctrine of subrogation) "has 
been extended until, in its practical application, it has been deemed 
broad enough to cover every instance in which one party has been 
required to pay a debt, for which another is primarily answerable, 
and which in equity and good conscience ought to be discharged 
by the latter. In no other jurisdiction has the doctrine been ad- 
hered to or more liberally expounded and applied, to meet the 
exigencies of particular cases, than in Virginia." 

University of Virginia, 

April, igio. 

C. R. McCorklE. 

56. Wheajley v. Calhoun, 12 Leigh 264; Tompkins v. Mitchell, 2 
Rand. 428; Horton v. Bond, 28 Gratt. 825; Dobyns v. Rawley, 76 Va. 
537. 

57. 98 Va. 392. 

58. 99 Va. 263. 



